

















fiduciary duty. Michelle still has a right to have a court, in an adversarial action,
consider whether the guardian breached his fiduciary duty.

1. There is no requirement of a “pile of money” for Michelle to have a
cause of action.

Michelle claims that without a "pile of money” clearly available, i.e.,
through a judgment or previous court order, Michelle does not have a cause of
action against the fiduciary. (Reinholdt Br. at 16-19.) Michelle attempts to
distinguish prior North Dakota Supreme Court decisions concerning such causes
of action. (Id.) Michelle has misunderstood the Court's decisions in these cases.
They are not based on a pre-existing pile of money that is available, but rather on

the existence of a plausible legal theory. See, e.g., Linser v. Attorney General,

2003 ND 195, 1 11, 672 N.W.2d 643. In Linser, the court noted its prior holdings
that “an asset to which an applicant has a legal entitlement is not unavailable
simply because the applicant must initiate legal proceedings to access the
asset.” |d. Specifically, the supreme court held that “[w]hile Linser's legal
entitlement to have monies in the Jay Linser Special Needs Trust restored to the
Romeo Chaput Trust is not certain, there is a colorable claim in that regard.”
Id. The issue is not whether there is a "pile of money” to claim, but rather
whether there is a colorable claim to support an action.

In this case, there is no question that Michelle has a plausible legal theory
upon which to base her claim for breach of fiduciary duty. Her guardian and
conservator is required to “act as a fiduciary and shall observe the standards of
care applicable to trustees.” N.D.C.C. § 30.1-29-17 (2007 Supp.). A trustee is
required to “take reasonable steps to take control and protect the trust property.”
N.D.C.C. § 59-16-09 (2007 Supp.); see also N.D.C.C. § 59-16-12 (2007 Supp.)

(requiring a trustee to take "reasonable steps to enforce claims of the trust’);




N.D.C.C. § 59-16-02(1) (2007 Supp.) (requiring a trustee administer the trust
solely in the interests of the beneficiaries).

It is more than plausible the guardian and conservator of Michelle's estate
violated these fiduciary duties to Michelle by failing to preserve her assets in the
divorce. When such a breach of fiduciary duty occurs, the law provides that a
court “may compel the trustee to . . . redress a breach of trust by paying money,
restoring property or other means.” N.D.C.C. 59-18-01 (2007 Supp.) Under the
statutes and the North Dakota Supreme Court’s interpretation of an available
asset, Michelle has an available asset in her cause of action against her
guardian/conservator.’

. The Department correctly applied case law on distribution of assets.

Michelle claims that the conduct of the parties should be taken into
consideration in determining distribution of the assets. (Reinholdt's Br. at 26-28.)
Michelle claims that, since she was responsible for financial loss during the
period her mental and physical health were deteriorating, she should receive no
assets in the divorce settlement. (Reinholdt Br. at 27 (citing Brandner v.
Brandner, 2005 ND 111, §] 6, 698 N.W.2d 259).) Michelle's claim is the Court did
just as it should in awarding her none of the marital assets. (ld.) While the
Department does not claim Michelle is entitled to half the assets, case law
supports consideration of an equal distribution of assets as a starting point. See

Krueger v. Krueger, 2008 ND 90, ] 145, 748 N.W.2d 671 (recognizing a long-

term marriage supports an equal distribution of property). The Court did not

? Michelle references letters from attorneys that purportedly claim they would not
undertake Michelle's action against the guardians. (See e.g., Reinholdt's Br. at
10 n. 4, 19.) These letters were neither offered for the record nor admitted into
the record. (See Certificate of Record at 370 (Exhibit List for administrative
hearing).) Reference to these extra-record letters should be given no
consideration by this Court.




begin there, but rather at zero for Michelle, and justified awarding her nothing
from that point. (See Appellee's App. at 7-11.)

Michelle claims the Court correctly found “Michelle did not contribute
financially to the marriage during the last few years,” which justified giving her no
assets. (Reinholdt Br. at 27.) That is accurate as to what the Court stated in its
Order. However, Michelle did contribute financially to the marriage during those
years; she contributed social security payments to her and social security
payments to children of a disabled parent. The Court gave no credit to those
financial contributions to the marriage.

The Court claimed Michelle squandered bank accounts “to a very meager
level.” (Reinholdt Br. at 27.) There was no Rule 8.3 statement provided to the
district court: there is no evidence of this “squandering” of bank accounts.

The district court faulted Michelle because her illness placed on Loren the
difficult task of holding down his job and assuming “the ‘traditional’ management
responsibilities for the home.” (Reinholdt Br. at 28.) While it seems incredible a
court would rely upon a finding that home responsibilities belong to women and
the failure to carry out those “traditional” responsibilities results in an attribution of
“‘economic fault” in a divorce, it appears that is what this Court did. Nonetheless,
the Court's order fails to show how Michelle's failure to carry out her “traditional”
management responsibilities of the home, which was a factor of her illness, not
an intentional dereliction of this “traditional” woman's duty, caused economic
hardship on the parties. In a remarkably similar case, where the husband was
mentally ill and exhibited delusional and violent tendencies during the marriage,
the same district court judge, in a contested case, distributed the assets
considerably more equitably without laying blame on the husband. See

Marquette v. Marquette, 2006 ND 154, ] 12-17, 719 N.W.2d 321.




Michelle claims the Court properly gave Loren the home "because the
children needed a place to live" and gave him the cars because she no longer
had a driver's license. (Reinholdt Br. at 27-28.) Rather, the Court improperly
neglected to consider that Michelle contributed financially to the marriage for
purchase of these items. Merely because Michelle, now consigned to a nursing
home bed, does not need to use these assets does not eliminate her right to an
equitable share of their value.

Michelle claims the Court properly considered that Loren took
responsibility for significant medical and credit card debt, suggesting she did not.
(Reinholdt Br. at 28.) Without a Rule 8.3 statement, there is no evidence of this
debt or how it accrued. In addition, Michelle, not Loren, was made responsible
for her medical debts, “whether they were incurred prior to marriage, during
marriage, or after marriage.” (Appellee’s App. at 5, ] 16 (emphasis added).)

Finally, Michelle claims the district court properly determined Loren should
retain all of the $71,000 in his pension because, “under the circumstances, there
was no reason to split it up and impoverish both parties.” (Reinholdt's Br. at 28.)
This approach is not consistent with the accepted distribution of pensions as a

marital asset under case law. See, e.q., Marquette, 2006 ND 154, § 16, 719

N.W.2d 321 (giving entirety of husband's pension to wife as part of her share of

the marital assets); Roth v. Hoffer, 2006 ND 119, § 11, 715 N.W.2d 149

(affirming a QDRO equally distributing husband’s $68,352.41 pension); Giese v.
Giese, 2004 ND 58, § 9, 676 N.W.2d 794 (affirming district court’s finding
husband in contempt for failure to provide ex-wife with her distribution of 20

percent of his pension); Harger v. Harger, 2002 ND 76, Y| 15, 644 N.W.2d 182

(affirming trial court finding husband in contempt for failure to cash out $160,000

pension to pay ex-wife $25,000 distribution from pension ordered in divorce).




20080210

There is no evidence the distribution of assets was equitable or that
Michelle would not have a cause of action against the guardian/conservator to
obtain some share of the marital assets.

IV.  Michelle is not eligible under the 1972 State Medicaid Plan.

The brief on behalf of Michelle attempts to prove that she could be eligible
under the 1972 State Medicaid Plan even though the clear language of the rule
shows that she cannot. (Reinholdt's Br. at 29-32.) The Department’s rules,
which have the force and effect of law, provide that any person who claims
eligibility under the 1972 Plan may not exceed the income and resource
standards provided in the rule. See N.D. Admin. Code § 75-02-02.1-42
(Eligibility under 1972 state plan). Michelle is not able to show she is eligible
under the Department's rules defining the 1972 State Plan eligibility
requirements.

Michelle attempts to claim she is eligible under another section of the
1972 State Plan providing an asset must be available within three months. This
section is provided in a copy of the 1972 State Plan that was introduced into the
record as an attachment to Reinholdt's Reply Brief at the administrative level.
There is no evidence introduced that this was considered North Dakota’'s State
Plan for 1972, and, in fact, it appears that the Department did not accept this
version as the 1972 State Plan.® (See Certificate of Record ("R.") at 409-410.)
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3 A copy of the Department's letter rejecting this copy of the State Plan is
attached as an Addendum for the Court’'s convenience.



Even if there was evidence this was an accepted 1972 State Plan, Michelle must
meet all of the criteria of the 1972 State Plan, including income levels.

Finally, Michelle also claims that the 1972 State Plan provides that where
third-party liability is shown to exist, the Department must consider it an asset.
(See Reinholdt's Br. at 29-30.) Because the liability has not been shown to exist
because Michelle has taken no action, she claims there is no asset under this
provision. (Id.) Michelle cites Paragraph B.3 of the purported 1972 State Plan.
(Id.) As noted above, there is no evidence this is an acceptable State Plan for
1972. Even if it were, Michelle omits a critical paragraph which provides the
third-party liability under consideration is only for liability for “the medical care
and services included under the plan, the need for which arises out of injury,
disease, or disability of the applicants for . . . medical assistance.” (See R.at
420.) Michelle's guardians have no liability to her for medical services arising out
of injury, disease, or disability; her claim is a breach of fiduciary duty to her. And,
again, Michelle must meet the income level to be eligible under the 1972 State

Plan.

CONCLUSION

For the reasons given above and in the Department's initial brief, the
Department respectfully requests this Court affirm the Department’s Order finding
Michelle Reinholdt not eligible for Medicaid benefits because of excess assets.
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